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EMPLOYEES TRUST FUND

AN ACT TO PROVIDE FOR THE ESTABLISHMENT OF A FUND CALLED THE EMPLOYEES’
TRUST FUND AND TO PROVIDE FOR MATTERS CONNECTED THEREWITH OR INCIDENTAL
THERETO.

[29" October, 1980]
1. ThisAct may be cited asthe Employees Trust Fund Act, No. 46 of 1980.

2. The provisions of thisAct shall apply to every State and private sector undertaking
belonging to any classor category of State or private sector undertaking asis specifiedinan “Order
made by the Minister and published in the Gazette.

PART I
EsTABLISHMENT OF EMPLOYEES TRUST FunD BOARD

3. Thereshall beestablished afund called the Employees’ Trust Fund (hereinafter referred
to as the “Fund”).

4. (1) With effect from such dateasthe Minister may appoint by Notification published
in the Gazette, there shall be established a Board called the Employees’ Trust Fund Board (herein-
after referred to asthe“Board”).

(2) The Board shall be a body corporate having perpetual succession and acommon
seal and may in its name sue and be sued.

(3) Theadministration, management and control of theFund shall bevestedinthe
Board.

5. (1) TheBoard shall consist of the following nine members appointed by the Minister:-

(a) four members nominated by the Minister;

(b) one member nominated by the Minister in charge of the subject of Finance;
(c) one member nominated by the Minister in charge of the subject of Trade;
(d) one member nominated by the Employers Federation of Ceylon; and

(e) twomembers nominated by the Minister in consultation with the executive of
every trade union having more than 100,000 members.

For the purpose of this paragraph “executive’ in relation to a trade union
has the same meaning as in the Trade Unions Ordinance:

Provided, however, that in the case of the first Board, the members specified in paragraph
(e) of this subsection shall be appointed by the Minister from among members of Trade Unions
having more than 100,000 members each and shall hold office unlessremoved earlier, until effluxion of
the period for which they are appointed.

(2) TheChairmanof the Board, who shall be the chief executive of the Board, shall
be appointed by the Minister.
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(3) TheMinister may, if hethinksit expedient to do so, remove any member of the Board
from office without assigning any reason therefore.

(4) A member of the Board who has been removed from office, shall not be eligible
for reappointment as amember of the Board or to servethe Board in any other capacity.

(5) A member of the Board may at any time resign his office by written communication
addressed to the Minister.

(6) If the Chairman or any member of the Board is temporarily unable to discharge the
duties of his office on account of ill -health or absence from Sri Lanka or any other cause, the
Minister may appoint another person to act in his place.

(7) Every member of the Board shall, unlessheearlier vacates office by death, resignation
or removal, hold office for a period of two years. Any member of the Board who vacates office by
effluxion of time, shall be eligiblefor reappointment.

(8) If any member of the Board vacates his office prior to the expiration of histerm of
office, hissuccessor shall , unless such  successor vacates his office earlier, hold office for
the unexpired portion of the term of office of the person whom he succeeds.

(9) Noact or proceeding of the Board shall be invalid by reason only of the existence
of any vacancy amongst its members or any irregularity in the appointment of amember thereof.

(10) The Board may by rules provide for the conduct of its business.

6. Themembers of theBoard shall be remunerated in such manner and at such ratesas
may be determined by the Minister with the concurrence of the Minister in charge of the subject
of Finance.

7. The objects of the Board shall be-

(a) topromote employeeownership, employeewelfare, economic democracy through
participation in financing and investment;

(b) to promote the employee participation in management through the acquisition
of equity interest in enterprises,
(c) to provide for non-contributory benefit to employees on retirement; and

(d) to do all such other acts or things as may be necessary for, or conduciveto, the
attainment of the objects specified in paragraphs (a), (b) and (c) of this section.

8. TheBoard-

(a)shall receive all sums paid under this Act as contributions, surcharges, loans,
grants, interest, dividends, deposits by members or by employers on their
behalf, borrowings from Banks and other sources and all moneysrealised from
investments and sale of movable or immovable property or any other form of
payment whatsoever and shall credit all such moneys to the Fund;

(aa) may acquire, in any manner whatsoever and hold, take or give on leaseor
hire, mortgage, pledge, sell or otherwise dispose of, any movableor immovable

property;
(b) shall have custody of the moneys of the Fund;

(c) shall pay to the persons certified by the Board, the benefits to which such
persons are entitled under this Act;
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(d) may invest such of the moneys of the Fund as are not immediately required for
the purpoes of thisAct in such shares or securities as the Board may consider
fit and may sell such shares and securities;

(e) shall maintain ageneral account in respect of the Fund and a separate account
(inthisAct referred to asthe“individual account”) in respect of each member of
the Fund,;

(f) shall cause the books of accounts relating to the Fund to be balanced as on the
thirty first day of December in each year;

(g) shall causeto be prepared in respect of the Fund for each year, a statement of
receipts and payments, a statement of income and expenditure, a statement of
assets and liabilities and a statement of investments showing the face value,
purchase price and market value of each of the investments;

(h) shall transmit to the Minister a copy of each of the statements prepared under
paragraph (g) in respect of each year before the thirtieth day of September of
the succeeding year;

(i) shall notify each member of the Fund, before the thirtieth day of September in
each year the amount lying to the credit of hisindividual account at the end of
the preceding year;

(j) shall deduct from the income from the investment of moneys of the Fund in
respect of each year, the expensesincurred in that year by the Boardin carrying
out the provisions of this Act;

(k) shall have such other powers and duties in connection with the Fund, not
inconsistent with this Act, asmay be conferred and imposed on such Board, by
regulations made under this Act.

8A. The Seal of the Board -

(a) shall beinthecustody of such persons as the Board may from timeto time
determine;

(b) may be altered in such manner as may be determined by the Board; and

(c) shall not be affixed to any document except with the sanction of the Board, and
in the presence of two members of the Board who shall sign the document in
token of their presence.

9. TheBoard may utilizeany money in the Fund for the purpose of securing shares
for employeesin any undertaking with aview to promoting employee participation in the manage-
ment of such undertaking or with the approval of the Cabinet of Ministers, for the purpose of
establishing and operating commercial or industrial enterprises or the development of immovable
property, with aview to generating income for the benefit of employees.

10. (1) TheAuditor-Genera shall audit the accounts of the Board each year.

(2) Notwithstanding the provisions of subsection (1), the Minister may, with the con-
currence of the Minister in charge of the subject of Finance, and in consultation with the Auditor-
General, appoint a qualified auditor or auditors to audit the accounts of the Board. Where such
appoi ntment has been made by the Minister, the Auditor-General may, in writing, inform such auditor
or auditors that he proposesto utilize his or their services, for the performance and discharge of the
Auditor-General’s duties and functionsin relation to the Board and thereupon such auditor or audi-
tors shall act under the direction and control of the Auditor-General.

(3) (@) The Auditor-General may, for the purpose of assisting him in the audit of the

accounts of the Board, employ the services of any qualified auditor or auditors who shall act under
his direction and control.

492



EMPLOYEES TRUST FUND

Reports to
be tabled in
Parliament

Directions of
the Minister.
[S2,30f 1982.]

Payment fromthe
Consolidated

Fund to the Board.

(b) If theAuditor-General isof opinionthat it is necessary to obtain assistancein the
examination of any technical, professional or scientific problem relevant to the audit of the accounts
of the Board, he may engage the services of -

(i) aperson not being an employee of the Board; or

(i) any technical or professional or scientific institution not being an insti-
tution which has any interest in the management of the affairs of the
Board,

and such person or institution shall act under his direction and control.

(4) (&) TheAuditor-General or any person authorized by him shall in the audit of the
accounts of the Board be entitled -

(i) tohaveaccessto all books, records, returns and other documents of
the Board;

(i) to have access to stores and other property of the Board; and

(i) to befurnished by the Board or its officers with such information
and explanations as may be necessary for the performance of the audit
of the accounts of the Board.

(b) Every qualified auditor appointed to audit the accounts of the Board or any
person authorized by such auditor shall be entitledto have like access, information and explanations
inrelation to the Board.

(5) Every qualified auditor appointed under the provisionsof subsection (2) shall
submit his report to the Minister and also submit a copy thereof to the Auditor-General.

(6) For the purposes of this section, the expression “qualified auditor” means -

(a) anindividual who, being amember of the Institute of Chartered Accountants of
Sri Lanka, or of any other Institute established by law, possesses a certificate to
practice as an accountant issued by the Council of such Institute; or

(b) afirm of accountants each of the resident partners of which, being amember of
the Institute of Chartered Accountants of Sri Lanka or of any other Institute
established by law, possesses a certificate to practice as an accountant issued
by Council of such Institute.

(7) TheAuditor-General shall forward hisreport to the Board.

11. TheBoard shall annually prepare areport of the work of the Board and forward, such
report together with thereport of the Auditor - General, beforethe lapseof the year succeeding the
year to which such reportsrelate, to the Minister who shall table such reportsin Parliament.

11A. The Minister may from timeto time give the Board general or special directions in
writing as to the performance of its duties and the exercise of its powers under this Act and the
Board shall give effect to such directions.

12. (1) There shal be paid out of the Consolidated Fund to theBoard such sums as
may be determined by resolution of Parliament for defraying -

(a) al expenditure, including capital expenditure, incurred by the Board in carrying
out the provisions of this Act during the period of twelve months commencing
on the date of coming into operation of this Act; and

(b) al capital expenditure incurred by the Board in carrying out the provisions of
this Act during the period of twenty-four months commencing on theday imme-
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diately succeeding the date of the termination of the period referred to in para-
graph (a) of this subsection.

(2) Every sum paid out of the Consolidated Fund under subsection (1) shall constitute a
loan from the Government to the Board and shall be repaid in accordance with such terms and
conditions as may be determined by the Minister with the concurrence of the Minister in charge of
the subject of Finance.

*14. TheBoard shall declare dividends from the profitsrealized by investments of moneys
of the Fund and such dividends shall be credited to the individual account of each member of the
Fund.

PART II

CONTRIBUTIONS

15. (1) Where an employer first becomesliable under the provisionsof this Act to
contribute to the Fund in respect of any employee employed by such employer, such employee
shall then become amember of the Fund and continueto be amember of the Fund so long as there
isany sum to the credit of hisindividual account in the Fund.

(2) Nomember of the Fund or other person claiming on behalf of such member shall have
any interest in, or claim to, the moneys of the Fund otherwise than by, and except in accordance with,
the provisions of thisAct or of any regulations made thereunder.

(3) It shall beacondition of any employee’sright to any moneys under the provisions of
this Part of this Act that he or any person on his behalf makes a claim thereto in the prescribed
manner.

16. (1) Theemployer of every employeetowhomthisAct appliesshall,in respect of each
month during which such employeeisemployed by such employer, be liableto pay in respect of
suchemployee, to the Fund, on or before the last day of the succeeding month, acontribution
of an amount equal tothree per centumof thetotal earnings of such employeefrom hisemployment
under such employer during that month.

(2) Theliability of an employer to pay contributions under this section shall commence
on the day immediately after the day fixed in relation to such employment by the Minister by order
published in the Gazette.

(3) Any contribution made under the provisions of subsection (1) in respect of any
employee shall be credited by the Board to the individual account of such employeein the Fund.

17. (1) Notwithstanding the provisions of section 29 of thisAct, where an employer to
whom the Employees Provident Fund Act, No. 15 of 1958, applies, has made an election under
the provisions of section 11 of that Actto pay to the Employees Provident Fund established
under that Act or to aprovident fund declared to be an approved provident fund under that Act
in respect of each employee employed by such employer acontribution of anamount calcul ated
at a percentage higher than the amount specified under that Act and -

(a) if such higher percentage amounts to three per centum or more of such
employee’stotal earnings per month, from hisemployment under such employer,
such employer may deduct three per centumfrom such higher percentage every
month and remit such three per centum to the Fund established under this Act
and continue to contribute the balance after such deduction, to the Employees’
Provident Fund or to the approved provident fund; or

* Section 13 repealed by Act, No. 3 of 1982.

494



EMPLOYEES TRUST FUND

Self employed
person to notify
Board of his
willingness to
becomeamember
of the Fund.

[86, 47 of 1988

Power of Board
to call for return
from person
sending notice
under section 18.

Contributions
by self employed
persons.

[ 87,47 of 1988]

[ 87,47 of 1988)

[ 87,47 of 1988]

Timeat which
the benefits will
be paid
[§5,30f1982]
[ §5,30f 1982]

(b) if such higher percentage amounts to less than three per centum of such em-
ployee'stotal earnings per month from his employment under such employer,
such employer may remit such amount asisin excess of the percentage speci-
fied in section 10 of that Act, together with an additional contribution by such
employer to make a total of three per centum of such earnings to the Fund
established under this Act and continue to contribute the amount specified
under the Employees’ Provident Fund Act, No. 15 of 1958, to the Employees’
Provident Fund or to the approved provident fund.

(2) Any payment made by an employer to the Fund established under this Act in
terms of subsection (1) shall be deemed to have been made in compliance with the provisions of
section 16.

18. A self- employed personor a migrant worker desiringto become a member of the
Fund shall by notice in writing sent to the Board indicate his desire to become such a member.

19. (1) Where the Board receives a notice under the provisionsof section 18, it may,
for the purposesof this Act, directin writing any person sending such notice, to furnish tothe
Board beforea date specified in such direction, a return in theprescribed form containing
particulars regarding his employment, and such person shall comply with such direction.

(2) Any person furnishing areturn under subsection (1), may transmit with such return,
arequest inwriting that the contents of such return should betreated as confidential and, where such
arequest is made, the contents of such return shall not be disclosed without the consent previously
obtained of such person.

(3) Nothing in the preceding provisions of this section shall be deemed to require or
permit any person to disclose the contents of, or to produce, any return in any case where such
disclosure or production is prohibited by or under the provisions of any written law other than this
Act.

20. (1) Where a person sends a notice under the provisions of section 18 and the
Board, after considering the return furnished by such person under the provisions of section 19
accepts such person as a member of the Fund, the Board shall inform such personin writing, of
such acceptance.

(2) Where a person becomes a member of the Fund under the provisionsof subsection
(1), he shall in respect of each month pay on or before the last day of the succeeding month a
contribution of an amount equal to twenty-five rupees or a multiple thereof, so however that the
amount of the monthly contribution shall be constant during the calendar year;

(3) Any person making acontribution to the Fund under the provisionsof subsection (2)
shall, after informing the Board in writing, ceaseto make such contribution from such dateas he
ceases to be self -employed or ceases to be employed outside Sri Lanka.

(4) In the event of the non-payment of contributions for three consecutive monthsin a
calendar year or for an aggregate of five monthsin acalendar year by a person becoming a member
of the Fund under subsection (1), such member shall not be entitled to any interest or dividend for
that calendar year on his contributions to the Fund.

21. (1) Nomoneyslying to the credit of theindividual account of any member of the Fund
shall bepaid until the expiry of aperiod of two yearsfrom the date of establishment of the Fund.

(2) Ontheexpiry of the period of two yearsreferred to in subsection (1), amember shall

be paid the total amount lying to the credit of his individual account subject to the provisions of
sections 23, 24 and 25.

495



EMPLOYEES TRUST FUND

[§5,30f 1982]

Interest on
contributions & c.

[§ 8,47 of 1988]

Payment of
benefits to the
employees on
termination of
employment.
[89, 47 of 1988.]

[§9, 47, of 1988]

[§2,18 of 1993]

Payment of
benefits on
termination of
employment due to
disablement.

[810, 47 of 1988.]

(3) Notwithstanding the provisions of subsections (1) and (2), the total amount of monies
lying to the credit of the individual account of any member who isto be repatriated under the Indo-
Ceylon Agreement (Implementation) Act, No.14 of 1967, shall be paid to such member prior to the date
of hisdeparturefrom Sri Lanka.

22. (1) Interest at such rate, not less than three per centum, asmay from time to time be
fixed by the Board with the concurrence of the Minister and the Minister in charge of the subject
of Finance shall be paid for each year, out of the income from theinvestment of the moneys
of the Fund, on the amount standingto the credit of theindividual account of each member
of theFund asat thethirty-first day of December in that year:

Provided that for the period commencing on thefirst day of January of the calendar year
in which any sumispaid as a benefit under this Act to, or in respect of, amember of the Fund and
ending on thelast day of the month preceding the date of payment of that sum, interest at the rate of
three per centum per annum shall be paid on the amount to the credit of theindividual account of that
member on the date of termination of that period.

23. (1) Subject to the provisions of section 24, the amount standing to the credit of any
employee in his individual account shall be payable by the Board to such employee on the
termination of hisemployment:

Provided that a member of the Fund shall not be entitled to withdraw any sum standing
to his credit in hisindividual account more than once in aperiod of five years except -

(a) whereamember isover sixty years of age; or

(b) whereamember satisfiesthe Board by documentary evidence, that heisdueto
leave Sri Lankawith theintention of not returning to Sri Lankaor for permanent
residence abroad.

(2) Notwithstanding anything contained in subsection (1) of this section, where an
employee to whom this Act applies takes up pensionable employment -

(i) inthePublic Service;

(i) inthe Local Government Service constituted by the Local Government
ServiceAct, No.16 of 1974;

(iii) inthe District Service established under section 47 of the Devel opment
CouncilsAct, No.35 of 1980; and

(iv) inthe serviceof any local authority other than asamember of the Local
Government Service,
the amount standing to the credit of such employeein hisindividual account on the day he takes up
such pensionable appointment, shall be payable by the Board to such employee.

Provided that wherea non pensionable post held by anemployeein any servicereferred
toin paragraphs (ii) and (iv) issubsequently made pensionable with effect from the date on which he
was first employed in the non-pensionable post, the amount of the contributions standing to the
credit of the individual account of that employee on the date on which the post was made pension-
able shall be refunded to his employer.

24. (1) Where the employment of any employee is terminated on disablement due to
accident or disease, the sum standing to the credit of such employeein his individual account shall
be payable by the Board to such employee, notwithstanding the proviso to subsection (1) of
section 23.
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(2) For the purposes of subsection (1), “terminated on disablement” means
cessation of employment by reason of apermanent and total incapacity for work and certified by a
registered medical practitioner to be unfit for work any longer for that reason.

(3) The Chairman of the Board may, where he has reason to doubt the genuineness of a
medical certificate submitted by an employee under subsection (2) of this section, refer such em-
ployeefor re-examination by aduly constituted Medical Board or aGovernment Medical Officer and
where on such re-examination the original medical certificate is found to be false in any material
particular, the Board shall reject such certificate, and the Board shall be entitled to refuse to accept
future medical certificatesissued by such registered medical practitioner.

25. (1) On the death of any employee, the sum standing to his creditin his individual
account shall be paid by the Board to hisnominee. If there shall be no nominee, such sum shall be
paid totheexecutor of thelast will or the administrator of the estate of such employeeor to the heirs
of such employee.

(2) Whereamember of the Fund dies before becoming entitled to the amount standing to
his credit in his individual account or where he dies after becoming entitled thereto but before
receiving such amount and where no nominee has been appointed under regul ations made under this
Act to whom such amount should be paid in the event of the death of such member, or where the
nominee or nominees appointed under regulations made under this Act is or are dead, then such
amount shall -

(a) if it is an administrable estate, be paid to the executor of the last will or the
administrator of the estate of such deceased member to be included in that
estate;

(b) if itisnot an administrable estate, be paid to the person who is, or be appointed
by the Board amongst the persons who are certified to be in the opinion of the
Board, entitled by law to such amount; and

(c) Whereamember of the Fund has appointed two or more nomineesto whom the
amount lying to the credit of the individual account of such member shall be
paid in the event of his death and where one or more than one nominee dies
before such member then, upon the death of such member without such member
having appointed afresh nominee or nominees, asthe case may be, such amount
shall-

(i) bepaid to the sole surviving nomineeif thereis one, or

(ii) if thereismorethan one nominee, by dividing among such nomineesin
equal shares.

(3) A member of the Fund may at any time nominate any person or personsto whom the
amount standing to the credit of the individual account of such member in the Fund may be paidin
the event of his death.

(3A) Where no nomination has been made under the provisions of thisAct and such
member is aso a member of the Employee’s Provident Fund established under the Employees
Provident Fund Act or an approved provident fund under that Act, any nominee nominated under
the regulations made under that Act shall be deemed to be a nominee under this Act and the provi-
sions of thisAct shall, mutatis mutandis, apply in respect of that nominee.

(4) A member of the Fund may at any time revoke any nomination made by him.

(5) Every nomination and every document or revocation of nomination shall be in the
prescribed form.
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(6) Every document of nomination and every document of revocation of nomination made
by any member shall be forwarded to the Board through his employer within thirty days of the
execution of such document.

(7) Any nomination made by amember prior to hismarriage shall be deemed to berevoked
upon the marriage of such member.

(8) Every nomination made by amember whoismarried shall bein favour of one or more
membersof hisfamily.

PART I
ADMINISTRATION AND DETERMINATION OF CLAIMS

26. (1) Wherethe Board is satisfied that the employer of any employee has, during the
period of one year immediately prior to the date of cominginto operation of this Act or at any time
on or after such date, reduced the earnings of such employee for the purpose of reducing the
amounst of any contribution payable under this Act, the Board shall, by written notice, direct such
employer to pay to the Fundin suchinstallmentsand before such dates as may be specifiedin
that notice, in respect of the entire period during which such employeereceivessuch reduced
earnings, the difference between the sum he should have paid duringthe period as contributions,
had such contributions been calculated on the basisof theearnings of such employee before
the reduction and the sum actually paid by him ascontribution during that period.

(2) Wherethe Board givesany employer adirection under subsection (1), such employer
shall comply with that direction.

27. Where any contribution payableunder this Act has not been paid to the Fund on the
due date and the employer isunableto explain to the satisfaction of theBoard that the failure to pay
such contribution was due to circumstances beyond his control, he shall be liable to pay to the
Fund, in addition to the amount of such contribution, a surcharge of such amount calculated in
thefollowing manner:-

(a) where such contribution is in arrear for a period not exceeding ten days, a
surcharge of five per centum of the amount of such contribution;

(b) where such contribution is in arrear for a period exceeding ten days but not
exceeding one month, a surcharge of fifteen per centum of the amount of such
contribution;

(c) where such contribution isin arrear for a period exceeding one month but not
exceeding three months, a surcharge of twenty per centum of the amount of
such contribution;

(d) where such contributionisin arrear for aperiod exceeding three months but not
exceeding six months, a surcharge of thirty per centum of the amount of such
contribution;

(e) where such contribution isin arrear for a period exceeding six months but not
exceeding twelve months, a surcharge of forty per centum of the amount of
such contribution; and

(f) where such contribution is in arrear for a period exceeding twelve months,
asurcharge of fifty per centrum of the amount of such contribution.

28. (1) Any money duetothe Fund shall be recoverable by an action in which
proceedings may be taken by way of summary procedure. The provisions of the Civil
Procedure Code relating to actions of which the procedureis summary shall apply to an action under
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this section, and, for the purposes only of the application of such provisionsto such action,
section 8 of the Civil Procedure Code shall have effect as if, for the words“by this Ordinance”
occurring inthat section, there were substituted the words “by this Ordinanceor by any other
written law.

(2) Wherean employer makes default in the payment of any sumwhichhe is liable
to pay under this Act andthe Board is of the opinion that recovery under subsection (1) is
impracticable or inexpedient, the Board may issue a certificate to the District Court having
jurisdiction in any district in which the employee in respect of whom the default made is, or was,
employed, is by such defaulting employer, containing particularsof the sum dueand the name
and place of residence of such employer and the Court shall thereupon direct awrit of execution
to issue to the Fiscal authorizing and requiring him to seize and sell all the property movable
and immovableof the defaulting employer or such part thereof as he may deem necessary
for the recovery of theamount sodue, and the provisions of sections 226to 297 of the Civil
Procedure Code shall, mutatis mutantis, apply to and relation to such seizure and sale.

(3) Where an employer makesdefaultinthe payment of any sum which he is liable
to pay under this Act and the Board is of opinion that it isimpracticable or inexpedient to recover
that sum under subection (1) or under subsection (2) or where the total amount due has not been
recovered by seizure and sale, then, the Board may issue a certificate containing particulars of the
sum so due and the name and place of residence of the defaulting employer to the Magistrate having
jurisdiction in thedivision in which the place of work of the employeein respect of whom the default
ismade, issituate. The Magistrate shall thereupon summon such employer before him to show cause
why further proceedings for the recovery of the sum due under this Act should not be taken against
him and in default of sufficient cause being shown, such sum shall be deemed to be afineimposed
by a sentence of the Magistrate on such employer for an offence punishable with imprisonment and
the provisions of section 291 (except paragraphs (a), (f) and (i) of subsection (1) thereof) of the Code
of Criminal Procedure Act, No.15 of 1979, relating to the default of payment of afineimposed for such
an offence shall thereupon apply and the Magistrate may make any directions which by the provi-
sions of that section he could have made at the time of imposing such a sentence.

(4) The correctness of any statement in a certificate issued by the Board for the purpose
of this section shall not be called in question or examined by the court in any proceedings under this
section and accordingly nothing in this section shall authorize court to consider or decide the
correctness of any statement in such certificate and the certificate of the Board, shall be sufficient
evidence that the amount due under this Act from the defaulting employer has been duly cal culated
and that such amount isin default.

(5) Proceedingsfor therecovery of any moneysdueto the Fund may beinstituted by the
Board or any officer, authorized in that behalf, of theBoard and the Board or such officer may,
notwithstanding anything to the contrary in any other written law, conduct such proceedings.

(6) The provisions of the Prescription Ordinance shall not apply to the recovery of any
sum payable as contribution or surcharge under this Act.

29. No employer shall, by reason of his liability to pay in respect of any employee
any contribution or surcharge under this Act, reduce the earnings of that employee or ater to the
detriment of such employee any benefit which the employee is entitled tounder theprovisions
of any written law or under the terms and conditions of his employment.

30. The employer of any employee shall not deduct fromtheearnings of that employee

any sum which that employer is liableto pay as acontribution or surcharge under the provisions
of this Part of thisAct.
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31. Any sum due under this Act, from any employer on the day immediately following
theend of the period within which that sum is required by thisPartto bepaid by him shall bethe
first charge on his assets notwithstanding anything to the contrary in any other written law.

32. Every assignment of, or chargeon, any sumto thecredit of the individual account
of amember of the Fund and every agreement to assign or charge any sum shall not pass to
any assignee acting on behaf of the creditors of such member, notwithstanding the
provisions of the Insolvency Ordinance.

33. (1) All claimstoany payment fromthe Fund shall be determined by the Board or an
officer authorized in that behalf by the Board and the determination of the Board or such officer
shall, subject to any decision on appeal made against such determination, befinal.

(2) Any person dissatisfied with a determination made by an officer of the Board
under subsection (1) may appeal therefrom to the Board, within thirty days of the communication of
such determination to such person. The Board may, on any appeal, confirm, vary or overrule the
determination of the officer and the decision of the Board in any such appeal shall be deemed to be
adetermination of the Board, for the purposes of subsection (1) of section 34.

34. (1) Any person dissatisfied with the determination of the Board may, by written
petition in whichevery other party totheappeal is mentioned asarespondent, appeal to the Court
of Appeal from that determination on a question of law.

(2) The petition of appeal shall state the question of law to be argued and shall bear a
certificate by an attorney-at-law that such question isfit for adjudication by the Court of Appeal.

(3) The petition of appeal shall be filed within thirty days of the communication of
the determination to the appellant. The date on which adetermination is communicated to a
person, for the purposes of subsection (2) of section 33 and this section, shall be deemed to be the
date on which such determination is posted under registered cover to such person.

35. All registers, formsand returnsin connection with the administration of the Fund shall be
prescribed.

PART IV

StAFF oF THE BoARD

36. (1) The Board may appoint such other officersand servantsasit considers necessary
for the efficient discharge of itsfunctions.

(2) The officers and servants appointed under subsection (1) shall be remunerated
in such manner and at such rates and shall be subject to such conditions of service as may
be determined by the Board.

(3) At therequest of the Board, any officer in the public service may, with the consent
of thatofficer and the Secretary to the Ministry of the Minister in charge of the subject of
Public Administration, be temporarily appointed to the staff of the Board for such period as may
be determined by the Board with like consent,or be permanently appointed to such staff.

(4) Where any officer in the public service is temporarily appointed to the staff
of theBoard, the provisionsof subsection (2) of section 13 of the Transport Board Law, N0.19 of
1978 shall, mutatis mutandis, apply to and in relationto him.

(5) Where any officer in the public service is permanently appointed to the staff
of theBoard, the provisionsof subsection (3) of section 13 of the Transport Board Law, No.19
of 1978, mutatis mutandis, apply to and in relation to him.
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(6) Where the Board employs any person who has agreed to serve the Government for
specified period, any period of service to the Board by that person shall be regraded as service
to the Government for the purpose of discharging the obligations of such agreement.

(7) Attherequest of the Board any member of the Local Government Serviceor any other
officer or servant of alocal authority, may, with the consent of such member, officer or servant and
the Local Government Service Advisory Board, or the local authority, asthe case may be, be
temporarily appointed to the staff of the Board for such period as may be determined by the Board
with like consent or be permanently appointed to such staff on such terms and conditions
including those relating to pension or provident fund rights as may be agreed upon by the Board
and the Local Government Service Advisory Board or that local authority asthe case may be.

(8) Attherequest of the Board any officer or servant of a public corporation may,
with the consent of such officer or servant, be temporarily appointed to the staff of the Board for
such period as may be determined by the Board with like consent, or be permanently appointed to
such staff on such terms and conditionsincluding those relating to pension and provident fund
rights, as may be agreed upon by the Board and the said public corporation.

(9) Where any person is temporarily appointed to the staff of the Board in
pursuance of subsection (7) or subsection (8), such person shall be subject to the same
disciplinary control asany other member of such staff.

PARTV
M IsceELLANEOUS

37. TheBoard or any officer authorized by the Board may direct anemployer to furnish to
the Board or such officer before adate specified in that direction-

(a) a return containing such particularsinrespect of all or any of the employees
of that employer as may be specified in the direction;

(b) such information or explanation in respect of any particulars stated in any re-
turn furnished by that employer as may be specified in the direction; and

(c) a true copy of or extract from any register or record, required by this Act or
under any other law, to be kept by that employer or any part of such register or
record.

37A. Where an employer, who isrequired by the Act or any regulation made there
under or any direction issued by the Board, to furnish areturn relating to contributions, hasfailed to
furnish that return within the period specified therein, or hasfurnished an incorrect or deficient return
and is unable to explain to the satisfaction of the Board or an officer authorised in that behalf by the
Board the reason for the failure to furnish the return within that period, or to furnish an accurate or
completereturn, asthe case may be, he shall beliableto pay to the fund asurcharge at the rate of one
per cent of the amount of the contribution to which the return relates for every completed month or
part thereof from the last date on or before which the return was due to the date of receipt by the
Board of aduly completed and correct return.

38. Any member of the Board or any officer authorized in that behalf by theBoard in
writing for the purposes of this Act may -

(a) enter and inspect at al reasonable hours by day or by night, any premises or
place, for examining any register or record relating to the earnings of any em-
ployee;
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(b) take copies of any such register or record or part thereof;

(c) examineany person whom he has reasonable causeto believeisan employer or
any employee; and

(d) examine any records or other documentsrelating to contributionsto any provi-
dent fund.

Offencesand 39. Every person who-
penalties.

(a) contravenesor failsto comply with any of the provisions of this Act or any
regulations made thereunder; or

(b) makesdefaultin complying with any direction or order made or given under this
Act; or

(c) knowingly furnishes or causes to be furnished any false return, or information
required to be furnished under section 37 of this Act,

shall be guilty of on offence and shall on conviction before a Magistrate be
liable to afine not exceeding one thousand rupees or to imprisonment of either
description for aterm not exceeding six months, or to both such fineand impris-
onment.

Liability of 40. Where any offence under this Act is committed by abody of persons, then -

fzp:i:t g??g:og (a) if that body of persons is a body corporate, every director and officer of

committed by that body corporate; or

bodies corporate or

unincorporate. (b) if that body of personsisa firm, every partner of that firm; or

(c) if that body of personsisatrade union, every officer of that trade union; or

(d) if that body of personsis unincorporated body, the President, Manager,
Secretary and every other officer of that unicorporated body,

shall be deemed to be guilty of such offence:

Provided that no such person shall be deemed to be guilty of such offienceif he provesthat
such offence was committed without his knowledge or that he exercised due diligenceto prevent the
commission of such offence.

Protection of 40A. No member, officer or servant of the Board shall beliable either civilly or criminally, in

members, officersand  respect of anything he may have done or may have omitted to do, when acting in good faith, in

E"l’:"fff:ﬁ:s"]ard- pursuance or in supposed pursuance of hispowersor in the performance of hisduties under thisAct.
y Oi X

Reimbursement 40B. Every member, officer or servant of the Board shall beindemnified fromthe Fundfor

for expensesincurred on gl| |osses and expenses incurred by him in, or about, the performance of his duties, other than such

'[D;iffl’;”‘feg‘;asr?- losses and expenses as the Board may deem to have been occasioned by his misconduct or wilful
, (o) 5

defauilt.
No 41. No prosecution for an offence under this Act shall be instituted except by or with the
prosecution written sanction of the Board.
for anoffence
to be instituted
without sanction
of the Board.
Prosecution under this 42. No prosecution instituted under this Act against any person for any offence under
Actnobartoa this Act shall be a bar to any civil action brought against such person in respect of any meatter
civil action. arising out of this Act.
Regulations. 43. (1) TheMinister may makeregulations-
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(a) in respect of al matters which are stated or required by this Act to be pre-
scribed,;

(b) inrespect of all matters for which regulations are required or authorized to be
made by thisAct;

(c) inrespect of all matters connected with or incidental to the collection of contri-
butions and other payments under this Act;

(d) inrespect of the refund of any sum paid in error to the Fund;

(e) for enabling aperson to be appointed to exercise, on behalf of aclaimant to any
benefit under thisAct who isachild or who may be unable for the time being
to act, any right which the claimant may be entitled to exercise under thisAct,
and for authorizing a person so appointed to receive and deal with such benefit
towhich aclaimant isentitled;

(f) inrespect of the nomination by amember of the Fund of a person or personsto
whom the amount standing to the credit of that member’sindividual accountin
the Fund may be paid in the event of that member’s death and the manner of
revocation of such nomination;

(g) for the suspension of the grant of any benefit under this Act pending the review
by the Court of Appeal of the determination upon the claim to such benefit;

(h) asto the date from which any decision on areview or an appeal under this Act
isto have effect or to be deemed to have effect;

(i) for treating any sum paid to any person under a determination made under this
Act or by virtue of the provisions of any regulation, which it is subsequently
decided was not payable, as properly paid, or for the repayment by him and for
the recovery from him of that sum; and

(j) inrespect of the payment of allowances to officers and servants employed in
carrying out the provisions of this Act and the method of computing such
allowances.

(2) Every regulation made by the Minister under subsection (1) shall be published in
Gazette and shall comeinto operation upon such publication or on such later date as may be speci-
fied intheregulation.

(3) Every regulation made made by the Minister under subsection (1) shall as soon as
convinient after its publication in the Gazette, be brought before the Parliament for approval. Any
regulation which is not so approved shall be deemed to be rescinded from the date of such disap-
proval but without prejudice to anything previously done thereuneder.

Interpretation. 44. InthisAct, unlessthe context otherwise requires -

“duly constituted Medical Board” means aMedical Board nominated by the Director Gen-
eral of Health Services on an application made by the Chairman of the Board for the
purpose of examining personsthe medical certificates submitted by whom giveriseto
reasonable doubt;

[8 16,47 of 1988]

“ eavnings’ means-

(a) wages, saary or fees;
(b) cost of living allowance, special living allowance and other similar alowances,
(c) payment in respect of holidays;

[§5,18 of 1993] (d) the cost value of any cooked or uncooked food provided by the employer to
employeesin employments provided by regul ations made under the Employees
Provident fund Act, and any such commodity used in preparation or composi-
tion, of any food as so provided, such value being assessed by the employer,
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subject to an appeal to the Commissioner of Labour whose decision on such
appeal shall befinal;

(e) meal alowances; and

(f) such other forms of remuneration as may be prescribed by regulations made
under the Employees’ Provident Fund Act;

[8 16,47 of 1988] “employee” means any person who has entered into or works under a contract with
anemployer in any capacity, whether the contractis expressed or implied, or ora or
in writing and, whether itis acontract of serviceor of apprenticeship or a
contract personally to execute any work of labour, and includes any person
ordinarily employed under any such contract, whether such personis, orisnot in
employment at any particular time;

[§ 16,47 of 1988] “employer” means any person who employs or on whose behalf any other person
employs any workman and includes a body of employers (whether such body is a
firm, company, corporation, local authority or trade union), andany person who on
behalf of any other person employs any workman, and includesacompetent
authority of abusiness undertaking vested in the Government under any written law,the

[§5,18 of 1993] legal heir, successor in law, executor or administrator and liquidator of acompany; and
in the case of unincorporated body, the president or the secretary of such body, and in
the case of a partnership, the managing partner or manager;

[§ 16,47 of 1988] “local authority” means any Municipal Council, Urban Council or Pradeshiya Sabhaand
includes any authority created and established by or under any law to exercise,
perform and discharge powers, duties and functionscorresponding to or similar
to the powers, duties and functions exercised, performed and discharged by any
such Council or Sabhg;

[§ 16, 47 of 1988] “migrant worker” meansa personwhoisa citizenof Sri Lankabut is employed outside
Sri Lanka, for so long as such person is so employed;

“prescribed” means prescribed by regulation;

“private sector undertaking” means any undertaking carried on by an employer in the
private sector and includes any undertaking carried on by a self-employed person;

“public corporation” means any corporation, board or other body, which was or is
established under any written law, other than the * Companies Ordinance, with funds
or capital wholly or partly provided by the Government by way of grant, loan or
otherwise;

“registered medical practitioner” meansamedical practitioner registered under the Medical
Ordinance or an ayurvedic practitioner registered under the Ayurveda Act, No.31 of
1961; and

“ State undertaking” meansany public corporationor any businessundertaking vested in
the Government under any written law, or any branch or section of such
corporation or business undertaking.

Transitional 45. Notwithstanding anything in the principal enactment the amount standing to the credit
provisions. of the individual account of an employee of -
[§17,47 of 1988]

(a) the University Grants Commission established by the Universities Act, No. 16
of 1978 or of a Higher Educational Institute within the meaning of that Act;

(b) the National Apprenticeship Board established by the National Apprenticeship
Act, No. 49 of 1971,

on the date of commencement of this Act, shall be paid to such employee by the Board
within six months of the date of commencement of this Act.

* Repealed by the Companies Act, No. 17 of 1982. Act No. 17 of 1982 repealed by Act, No. 17 of 2007.
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